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CARLSON, JUSTICE, FOR THE COURT:

1.  Joseph Thompson, by and through his mother and next friend, Nancy Thompson, filed

ait in the Lee County Circuit Court pursuant to the Missssppi Tort Clams Act (MTCA),

Miss. Code Ann. Sections 11-46-1 et seq., against George Gregory and the Lee County School

Didtrict for injuries from an accident involving a vehicle driven by Thompson and a Lee County



school bus driven by Gregory.  After a bench tria, the Lee County Circuit Court, Judge
Thomas J. Gardner, Ill, presding, found: Lee County lidble for the accident and assessed
damages in the amount of $200,000; and Thompson fifty percent contributorily negligent.
Judgment was entered againgt Lee County and in favor of Thompson in the amount of
$100,000. Thompson gppeded from this find judgment, claming eror on the pat of the
drcuit court in the assessment of contributory negligence agang him, and in the assessment
of damages, which Thompson clamed to be inadequate. We assigned this case to the Court
of Appeds, which reversed the trid court's assgnment of comparative negligence to
Thompson; rendered judgment in favor of Thompson and againg Lee County on the issue of
negligence, reversed the trid court's award of damages as inadequate and unreasonable; and
remanded the case for a new trid as to damages. Thompson v. Lee County School District,
_So.2d __, 2005 WL 895026 (Miss. Ct. App. 2005). Upon a grant of certiorari, we find the
Court of Appeds erred. We reverse the judgment of the Court of Appeds and reingate and
affirm the find judgment entered by the Circuit Court of Lee County.
FACTSAND PROCEEDINGSIN THE TRIAL COURT

92. The following facts are gleaned from the opinion of the Court of Appeds.

On December 4, 1998, Thompson was driving his red truck in the northbound

lane of Romie Hill Road, a two-lane road in Shannon, Mississippi. As Thompson

approached the intersection of Romie Hill Road and County Road 300, the

school bus driven by Gregory pulled out in front of Thompson, causng a

collison between the two vehides Fortunately, the bus was empty of children

a the time. There were no stop signs or sop lights to hat or dow traffic

proceeding north or southbound on Romie Hill Road; thus, Thompson was

proceeding with the right of way and without any traffic Sgnd requiring him to

dow down or stop. There were stop sgns on each of the eastbound and
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westbound sdes of County Road 300; thus, the school bus had to proceed
through a stop Sgn in order to enter Romie Hill Road. Whether Gregory came
to a complete stop a this stop dgn before entering Romie Hill Road became
one of the contested factua issues in the case, but there was no dispute about
the fact that Thompson faced no road sgn, traffic light, or other warning sgna
as he approached the intersection of Romie Hill Road and County Road 300.

Gregory suffered only minor injuries from the colligon, but Thompson suffered
numerous injuries, induding severe head trauma. Thompson was taken to the
emergency room a North Missssppi Medicd Center where he remained in a
coma for three days. Thompson remained hospitalized until December 31, 1998,
incurring roughly $50,000 in medica hills from his extended stay a the

hospitd.
Expets a trid tedtified that while Thompson has made a virtudly full physcd
recovery, he suffers from permanent cognitive defects as a result of the head
injuries caused by the accident. Among these permanent cognitive defects are
the fdlowing: loss of language <ill, mild dysnomia reduced motor functioning
and coordination, abnormaly reduced attentiond skillss, mentd downess and
inefficiency in learning, and visud perceptud difficulties.
Id. at **1 91 4-6
113. Joseph Thompson (Joey) was hineteen years old at the time of the accident and twenty
years old a the time this st commenced. After consderable discovery and severd
continuances, a bench trid was conducted before Judge Gardner on October 6, 2003. Six
witnesses tedtified in Joey’s casein-chief:  Robert Gwin, the Shannon police officer who
investigated the accident;! George Gregory, the school bus driver; Jay Miller, the head coach
and defendve ocoordinator at Itawamba Community College in Fulton;? Nancy Thompson;

Sherry Gill, Joey’s oldest sgter; and, Thelma Hubbard, Joey’s older sister. At the close of the

!By the time of the hearing, Officer Gwin was a Lee County deputy sheriff.

By the time of the hearing, Coach Miller was head coach at Mississippi Delta Community College
in Moorhead.



plantiff's case-in-chief, the defendants offered a motion for a directed verdict, and the tria
judge granted a directed verdict as to Gregory, but denied the mation as to the Lee County
School Didrict (Lee County). In the defendant’'s case-in-chief, Gregory and Dr. David E.
Stewart, a catified rehabilitation counsdor, testified.  The plaintiff offered no rebuttd.® Lee
County again requested a judgment of dismissd based on the dleged falure of the plaintiff to
make out a prima fade case on the issue of ligdlity, or dternatively, that the trid court find
Joey to have been contributorily negligent. After a recess in order to condder the evidence,
Judge Gardner heard arguments from counsd and immediady thereafter issued his bench
ruling asfollows
Motion for adirected verdict in favor of the defendant will be overruled.

While | don't fed obligated to do so, | think it's appropriate that | discuss
somewha my findings and conclusions in resolving this matter.

The tesimony, the only testimony before this Court is to the effect that Mr.
Gregory stopped a the stop sgn, that he watched a vehicle turning left near him
right by -- dmog beside him. | guess | understood it was a little north of the
intersection itsdf. That when that vehicle had cleared, he looked back to the
right, which would have been to the south and in the direction from which the
plantiff was coming. He did not see the vehicle. As a matter of fact, he sad in
direct response to someone's quedtion, the fird time he saw the car was when
he got out of the bus, which would have been after the accident occurred.

Now, in conddering where the area of impact took place, | think it is equdly
clear, no contradiction whatsoever that it occurred in the northbound lane
occupied by the plaintiff in this case or by Joey Thompson.

Based on the only testimony concerning what parts of the vehides came into
contact, it seems apparent to me that the bus was hit by the automobile

3Also received into evidence during the course of the bench trial were the depositions of Dr. Richard
Sharp and Dr. Thomas Ball, aswell as the Mississippi Uniform Accident Report form completed by Officer
Gwin, photographs of the accident scene, and Joey’s medical records and hills.
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apparently in a fairly head-on circumgtance, that is, the car was travelling straight
in a northerly direction, driking the bus behind or in the vicinity behind the
passenger door located on the right-hand side of the bus somewhat behind the
driver's seat, knocking the driver with gpparent substantid force from his seat
into the doorway bresking glass out, which indicates to me substantia impact,
which as it gpplies to this case would indicate to me that the plantiff, Joey
Thompson, was travelling at an increased rate.

| do not know, but there is tetimony or an indication that the speed limit there
was 45 miles an hour. | do not know whether the speed exceeded 45, but it was
a substantid impact and, no doubt, caused pretty substantia injury to the
vehicles, aswdl asto both of the drivers.

The front of the bus itsdf was based on the drawing which is a part of the police
report in this case which is probably conservative, by the way, because it would
appear to me tha in al likdihood the bus was a least as indicated in that
drawing and possibly dightly more for the impact to have been in the northbound
lane of traffic.

In any event, dl of these things conddered, the Court is certainly of the opinion
that the defendant -- I'm sorry, the plaintiff in this case, Joseph Thompson, was
contributorily negligent in causing the accident.

Having sad that, the Court is of the opinion that judgment should be entered on
the Complaint filed in this cause for the plaintiff, Nancy Thompson or Joseph

Thompson, he is 24 years of age now. There has not been any conservatorship
St up or anything in that nature.

kkhkkkkhkkkhkkk*k

The Court is of the opinion that judgment be entered for the plaintiff in this case
in the sum of $100,000.

On October 9, 2003, Judge Gardner entered a finad judgment consgtent with his bench ruling.
Thisfind judgment dated, inter dia

IT IS ORDERED AND ADJUDGED that George Gregory be dismissed from
this action as a named defendant pursuant to the Tort Clams Act.



IT IS FURTHER ORDERED AND ADJUDGED that the Plaintiff is entitled to
a judgement (sc) of and from the Defendant, Lee County School Didrict, and
the Court does assess Plartiff's tota damages to be $200,000, and does further
find that PRantff's actions congituted comparative negligence, and that
Mantiffs tota damages should be reduced by that portion of his own
negligence, which the Court finds to be 50 per cent, and therefore the Court
awards a tota judgment in favor of Pantff of and from the Defendant, Lee
County School Didtrict, in the amount of $100,000.00, for which execution may
issue according to law.

14. It is from this find judgment that Joey has gppeded, claming the trial court committed
reversble error in (1) findng him to be contributorily negligent and, (2) awarding damages of
only $200,000. We assigned this case to the Court of Appeds. See Miss. Code Anmn. § 9-4-
3(1) (Rev. 2002).
PROCEEDINGSIN THE COURT OF APPEALS

5. The Court of Appeds, relying on its decison in City of Newton v. Lofton, 840 So.2d
833, 837 (Miss. Ct. App. 2003), sated, inter dia  “[the assgnment of contributory
negligence in the case sub judice was based entirdy upon certain inferences drawn by the trid
judge from facts in the case; thus, we will examine these inferences in light of the evidence in

the record.” Thompson, 2005 WL 895026 at *2,  10. The Court of Appeds found the tria
court’s finding of contributory negligence was “belied by the record.” 1d. a *3,  11. On the

issue of thetria judge' s award of damages, the Court of Appeals stated:

In the case sub judice, we find that the trid judge's award of damages was
inadequate, as it was not based upon substantid and credible evidence. It is
undisputed that (1) Thompson now suffers from permanent cognitive defects,
such as loss of language skill, mild dysnomia, reduced motor functioning and
coordination, abnormally reduced attentional skills, menta downess and
ineffidency in leaning, and visud perceptua difficulties; (2) Thompson's
potential earning capacity has been reduced due to these various, permanent

6



cognitive defects;, and (3) Thompson has experienced much pain and suffering.

There is no indication in the trid court's judgment that these undisputed damages

were included in its award.
Id. a *9, 1 36. The Court of Appeds reversed the trid court’s finding that Joey was
contributorily negligent and rendered judgmert as to liability in favor of Joey and agangt Lee
County; and, the Court of Appeals likewise reversed the trid court's award of damages, and
remanded the case to the Circuit Court of Lee County for a new trid as to damages only. Id.
a *9, 1 40. After the Court of Appeds denied the motion for rehearing, Lee County filed a
petition for writ of certiorari, which was granted by this Court.
T6. In its cert petition, Lee County asserts that the Court of Appeas's decison in this case
conflicts with prior decisions of that Court as wdl as this Court. See M.RA.P. 17(a)(1).
Specificdly, Lee County dleges the Court of Appeds erred faling to consider Miss. Code
Ann. Section 63-3-805, and its own andyss of this atute in Redmond v. Breakfield, 840
So.2d 828 (Miss. Ct. App. 2003), ingead rdying on its decision in City of Newton and in
reverang the trid court's award of damages and remanding this issue for a new trid. In
support, Lee County contends an appellate court is without authority to reverse an award of
damages smply on afinding thet the trial court award is “inadequate and unreasonably low.”

DISCUSSION

7. In conddering whether the triad court erred in its factud findings as toJoey's
contributory negligence and as to the award of damages, “[the] circuit court judge dStting

without a jury is accorded the same deference with regard to his findings as a chancellor, and



his findings are safe on apped where they are supported by substantia, credible, and reasonable

evidence” City of Jackson v. Perry, 764 So.2d 373, 376 (Miss. 2000) (citing Puckett v.
Stuckey, 633 So.2d 978, 982 (Miss. 1993)).

This Court recognizes that the trid judge, Stting in a bench tria as the trier of

fact, has the sole authority for determining the credibility of the witnesses. Rice

Researchers, Inc. v. Hiter, 512 So.2d 1259, 1265 (Miss. 1987); Hall v. State

ex rel. Waller, 247 Miss. 896, 903, 157 So.2d 781, 784 (1963). Where there

is conflicting evidence, this Court mugt give great deference to the trid judge's

findings. McElhaney v. City of Horn Lake, 501 So.2d 401, 403 (Miss. 1987).

This Court reviews errors of law, induding the proper application of the

Missssppi Tort Clams Act, de novo. City of Jackson v. Perry, 764 So.2d 373,

376 (Miss. 2000) (citing Cooper v. Crabb, 587 So.2d 236, 239 (Miss. 1991)).
City of Jackson v. Lipsey, 834 So.2d 687, 691 (Miss. 2003).

l. WHETHER THE TRIAL COURT ERRED IN FINDING THE

PLAINTIFF DRIVER TO BE CONTRIBUTORILY
NEGLIGENT.

118. Joey asserted, and the Court of Appeals agreed, that the tria court erred in finding Joey
was quilty of contributory negligence. Much of the Court of Appeds opinion on this issue
focused on the trid court’s finding that Joey was most likedy speeding at the time of the
accident. The trid court found, inter dia tha Joey’s truck struck the much bigger school bus
in a direct hit “behind the passenger door located on the right-hand side of the bus’ with such
force tha Gregory was thrown from the driver's seat, Stuated on the left d9de of the school
bus, into the door on the right sde of the bus, knocking out the glass. Acknowledging he did
not know whether Joey was driving in excess of the 45-mile per hour speed limit, the tria

judge stated the collison “was a subgtantid impact and, no doubt, caused pretty substantia



injury to the vehicles, as to both of the drivers” The trid court opined that Joey “was traveling
a an increesed rate” The trid judge aso concluded that in reviewing a “probably
conservative’” drawing on the police report, “it would appear to me that in al likelihood the bus
was a least as indicated in that drawing and possibly dightly more for the impact to have been
in the northbound lane of traffic.”
T9. In its review of the trid court’s findings of fact as well as the entire record in this casg,
the Court of Appeds thoroughly explained its reasoning in concluding the trial court erred in
finding Joey to have been contributorily negligent in the operation of his truck. Thompson,
2005 WL 895026 at ** 2-7, Y1 10-25. The Court of Appedls stated, inter adia (1) there was
no expert testimony as to Joey's speed; (2) Gregory's injuries were relatively minor; (3) the
record was devoid of evidence which would indicate a speed of more than 45-miles per hour
was required to throw Gregory from the driver’s seat into the passenger door; (4) there was no
evidence to support the trid court’s finding the drawing on the police report was “probably
conservative” and that this drawing would support a negative inference that Joey was
contributorily negligent; (5) the trid court erroneoudy found Joey was speeding; and (6) there
was inuffident evidence before the trid court to find a “substantial impact” so as to conclude
that Joey was speeding.
110. Because we are addressng this issue on certiorari, we feel compelled to quote
extensvely from the Court of Appeals opinion in order to fully address thisissue:

Going a step further, however, we find that there is no credible evidence in the

record to support a finding tha Thompson was in any way a fault. This is

because the record shows very amply that the bus pulled out into the right of
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way and in front of Thompson. Further, but for the school bus pulling out into
the right of way, the accident would not have happened, and it appears from the
record that, given the fact that the road had only two lanes, the most that
Thompson may have been able to do in any event would have been to swerve off
the road in order to avoid the bus. We certainly cannot say that such a result
would have been better or worse than what actually transpired. But we can say,
based upon what we find in the record, that there is no credible evidence to
support the concluson that Thompson was partidly at fault in this accident.

In order to find that Thompson was patidly a fault in this accident would
require one to accept as proven, as the trial judge did, certain facts that are not
supported by credible evidence in the record. That we cannot do.

As Thompson points out for the sake of agument in his brief, given the
distances involved, even if Thompson had been travding as fast as 120 miles per
hour, Gregory would have had as many as fifteen seconds of clear, unobstructed
viewing time to see Thompson's red truck approaching. Given the fact that no
credible evidence in the record supports the concluson that Thompson was
going awy speed above the posted limt (much less the dealy hypothetical and
hyperbolic 120 miles per hour Thompson uses to prove his point), the court
migt eesly have concluded that Gregory had even more time in which he
should reasonably have observed the approach of Thompson's vehicle.

How on a clear day, looking down two unobstructed views of straight lanes of
traffic, Gregory succeeded in seeing one vehicle gpproaching in the southbound
lane but faled to see the red truck approaching from the northbound lane, we
cannot say. We can say, however, what the answer to this question should not be.
Given the evidence in this case, one could not reasonably answer tha because
Gregory faled to see Thompson's red truck approaching that, therefore,
Thompson mus have been doing something wrong. If there was evidence of
negligence or wrongdoing on the part of Thompson, this case would be different,
but such a conclusion is unreasonable, given the facts of this case, as there was
no credible evidence of negligence or wrongdoing on the pat of Thompson.
Unless Thompson was traveing at a literdly "blurring” rate of speed (in which
case we doubt that Gregory would have left the accident with only minor injuries
after the impact) then Gregory should have seen the approaching red truck from
the north, just as he saw the other gpproaching vehicle from the south; and the
fact that Gregory faled to see Thompson does not prove that Thompson must
have been partidly responsible for the accident.
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Very amply, the record shows that Gregory pulled out in front of Thompson and
caused the cdllison. There was little or nothing that Thompson could have done
to avoid or even minmize the accident. As noted, the road had only two lanes,
thus, Thompson had nowhere to go, other than off the road, even if he had
anticipated that Gregory would pull out in front of him. Also, given the point of
impact at the front end of the bus, we do not see how Thompson could have
avoided a collison, even if he had been traveling less than the posted speed
limit. If Thompson had rear-ended the bus, for example, this case might be
different, but, as the facts of this case stand, we do not believe that fault should
be assgned to Thompson based upon his falure to take extreme, split-second
evasve maneuversin reaction to or in anticipation of Gregory's negligence.

We find that the trid court's findng of contributory negligece was dealy
erroneous, and we find further that the record contains no credible evidence that
the accident was caused in any pat by Thompson's actions. Therefore, we
reverse the trid judges assgnment of fifty percent comparaive negligence to
Thompson, and render to remove any assgnmentt of comparative negligence to
Thompson.

Id. a **5-7, 17 20-25. With dl due respect and deference to our learned colleagues on the

Court of Appeds, they faled to address, a critical point which was addressed by Lee County
before the trid court, in its appellate brief, and in its motion for rehearing filed with the Court
of Appeals— the existence of Miss. Code Ann. Section 63-3-805, which Sates:

The driver of a vehicle shal stop as required by this chepter a the entrance to
a through highway and sndl yidd the right-of-way to other vehicles which have
entered the intersection from said through highway or which are approaching so
closly on sad through highway as to conditute an immediate hazard. However,
sad driver having so yielded may proceed and the drivers of al other vehicles
goproaching the intersection on sad through highway shdl yidd the right-of-
way to the vehicle so proceeding into or across the through highway.

The driver of a vehide shdl likewise stop in obedience to a stop Sgn as required
by this chapter at an intersection where a stop sign is erected at one or more
entrances thereto adthough not a part of a through highway and shall proceed
cautioudy, yidding to vehides not so obliged to stop which are within the
intersection or approaching so closdy as to conditute an immediate hazard, but
may then proceed.
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Although Lee County argues the applicability of this Statute in its gppellate brief and in its
motion for rehearing, a careful reading of the opinion of the Court of Appeds reveds the
glaring absence of any discusson of this statute and its gpplicability vel non.

f11. Section 63-3-805 appropriately requires the driver of a vehicle approachingan
intersection with a through highway and being confronted with a stop Sgn to stop. Proceeding
cautioudy, once the driver of the vehide determines there are no vehicles on the through
highway which pose an immediae hazard, that driver may proceed to enter the through highway.
The drivers of vehides traveing on the through highway and approaching the intersection
“dd!” yidd the right-of-way to the vehide which is proceeding into or across the through
highway.

f12.  With Section 63-3-805 in mind, we again turn to the facts of this case as revealed in the
record. This accident occurred on a clear day; the roads were dry; and driver vishility (for
vehicles both on Romie Hill Road and North Street) was virtually unobstructed due to the clear
wegther, the road conditions and the terrain in the area of the accident. Joey was driving his
1999 Chevrolet truck in a northerly direction on Romie Hill Road, and Gregory was driving
his 1994 Internationa school bus eastbound on North Street in Shannon.* Both Joey and
Gregory had a clear and unobstructed view of the intersection of Romie Hill Road and North
Street as they approached this intersection.  Unquestionably, Joey had the right-of-way because

he had no stop dgns or treffic lights which would require him to stop his vehicle or otherwise

“Once outside the Shannon city limits, Romie Hill Road becomes Highway 245, and North Street

becomes County Road 300. Likewise, according to the testimony of Officer Gwin, Highway 245 was formerly
known as Highway 145.
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reduce his speed.®> On the other hand, Gregory had a stop sign which he was required to honor
as he gpproached Romie Hill Road traveling east on North Strest.
113. Gregory, a school teacher a Shannon for thirty years, and a Lee County school bus
driver for twenty-seven years, was very familiad with the intersection of Romie Hill Road and
North Street.® Gregory tedtified that he came to a complete stop a the stop sign.  This
tesimony is unrebutted in the record because Joey did not testify (and Gregory and Joey were
the only eyewitnesses to the accident) and is corroborated by Officer Gwin's testimony.
During direct examination by Joey’s atorney, Officer Gwin testified:
Q. All right. Now based upon your discussons with Mr. Gregory [at the
accident scene], did Mr. Gregory relay to you whether or not he adhered to or

actualy stopped at that traffic Isgn?

A. Agan, | don't have exact recal of our conversation.

Q. Yes, gr.

A. Looking again at the accident report —

Q. Yes, gr.

A. —I'm going to say that that is probably correct, smply because had he told
me something different or | had reason to believe that he ran the stop sign, it
would have been noted somewhere. Based on the fact that there is nothing there
about anybody running the stop sgn or disregard for a traffic device, I'm going
to say that that is correct, that he did stop at the stop sign.

Joey does not contest that Gregory stopped at the stop sign, but instead focuses on the fact
that while Gregory was stopped at the stop dgn, his attention had been diverted from looking
to his right, where he would have seen Joey’s vehicle, because Gregory was looking to his left

and observing a southbound vehide on Romie Hill Road. According to Gregory, he was

Officer Gwin did testify: “to the best of my memory...there is a 45 mile per hour speed limit at the
city limit sign as you are [heading north] into town.”

5Gregory testified “1 go through that intersection four times each day that I'm driving a school bus.”
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wating a the stop sign for the southbound vehicle to pass through the intersection, but insteed,
this vehide gave a turn dgnd and turned into a store paking lot prior to entering the
intersection; once that vehide turned, he looked in both directions, determined the road was
clear, and proceeded dowly through the intersection. Joey’'s theory is that Gregory’s attention
was diveted by the southbound vehicle on Romie Hill Road, that Gregory entered the
intersection without looking back to his right to observe Joey’s northbound vehicle, and that
Gregory’s indtention was the sole proximate cause of the accident. Gregory admitted he
never saw Joey's vehide urtl after the collison. However, Gregory firmly asserted
throughout the hearing that he looked both to his rignt and to his left before entering the
intersection dating that after he observed the southbound vehicle turn into the store parking
lot, he looked back to the rignt for northbound traffic, and, observing none, he dowly entered
the intersection.
14. The Court of Appeds criticized the trid court's use of Officer Gwin's diagram inthe
accident report, depicting the school bus in Joey’s northbound lane of travel when the collison
occurred, as a judification to find Joey contributorily negligent. However, we aso find in the
record, Officer Gwin's testimony during Lee County’ s cross-examination:

Q. Now, is it correct, do | understand correctly from the report that Mr.

Gregory's bus had crossed the lane for southbound traffic and had actudly gotten

over into the lane for northbound traffic when the impact occurred?

A. Looking at the report, | would say that's correct.

Q. Allright, 9r. Because Mr. Thompson was going north.

A. Yes, dr, that's correct.

Q. Now, Mr. Herring asked you if there was anything to obscure a driver's

vison there traveling east on County Road 300, and | beieve you indicated that
there was not.
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A. Yes, dr, that's correct.

Q. Likewise, it would be correct, would it not, that there was nothing to
obscure the vison of a driver who was driving north on Romie Hill or 145?

A. Thatisaso correct, Sr.

Q. Mr. Gwin, I'm going to show you what have been premarked these
photograph exhibits, and they are listed on the back there, 1, 2, 3, and 4.

A. Okay.

Q. Canyou identify those?

A. Okay. This appears to be -- a this point would be Highway 245 which is
actudly Romie Hill, the road were taking about once it goes into the city
limits

Q. | havebeen saying 145. Isit 145 or --

A. It's245 now. It used to be 145.

Q. Allright, sir. | stand corrected.

A. Yes, dgr, that'swhat it appearsto be.

Q. All right, dr. All four of them, then, are photographs looking north on
Highway 245?

A. Yes, dr, that is correct.

Q. This would have been the view that Mr. Thompson would have had as he
traveled north.

A. Yes, dgr, tha iscorrect.

Q. All right, sir. All right. Now I'm going to ask you to look a what's been
marked as 5 through 10 and seeif you can identify those.

A. Okay. Okay. This one appears to be the same roadway heading the opposite
direction.

Q. Allright, gr.

A. Would be heading south on 245 at the intersection that's in question here.

Q. Allright, gr.

A. Yes, dgr, that'swhat it appearsto be.

Q. All rignt, gr. So then 5 through 10 ae a view of looking back down
Highway 245 south.

A. Yes dr.’

"Ealier in the cross-examination of Officer Gwin, Lee County’s counsel questioned Gwin about his

direct examination testimony that his failure to note in the accident report that Gregory ran the stop sign
indicated that Gregory did not run the stop sign. On redirect examination, Joey’s counsel attempted to dicit
from Gwin that he had noted in the accident report that Gregory “pulled into intersection failing to yield right
of way” to Joey. The trial court correctly sustained Lee County’s objection to this testimony. While Gwin
could testify as he did regarding the position of the school bus on the highway when he arrived at the accident
scene, his testimony that Gregory failed to yield the right of way would not be proper, even though Joey
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As we view this testimony and the totality of the record before us, there was legdly sufficient
evidence for the trid judge to conclude the collison occurred in Joey’s lane of travel. This
evidence would certainly go to the issue of whether Joey was contributorily negligent.
115. Officer Gwin reedily admitted that, from his persona viewing of the accident scene and
the photographs of the scene received into evidence at the trid, there was nothing on North
Street or Romie Hill Road to obscure the visdon of Gregory or Joey as they approached the
intersection. There was amilar testimony from Gregory.  Additiondly, we note Gregory’s
testimony during Lee County’s case-in-chief:

Q. All right. Now, George, how much -- well, let me ask you this When

you've got that school bus at a complete stop at a stop sign, can you dart through

that intersection like you can with acar?

A. No, gr. They don't take off that fast, ar.

Q. How fast do you estimate top speed that you were going when you got hit?

A. | would say five, maybe a little bit more than that, sSx, seven miles an hour.

It wasn't very fas.
16. In addition to the evidence and the law, Joey argued to the trid court, the Court of
Appeds, and now us, that familiar rules of the road computations would support his theory that
if Gregory had only been attentive to the existence of northbound traffic on Romie Hill Road,
the accident would never have occurred. In his gppdlant’s brief, Joey dates.

Later Mr. Gregory admits that he could see “[p]robably hdf a mile or close to

it” looking down Romie Hill road in the direction from which Joey was
traveling. [Gregory, T.pl03 lines 20 - 24]  Applying smply aithmetic to the

offered this evidence on redirect examination in an effort to overcome Gwin's testimony that there was no
indication Gregory ran the stop sign. See Robertsv. Grafe Auto Co., 701 So.2d 1093, 1098-99 (Miss. 1997)
This was not proper redirect because this testimony was initially elicited from Gwin during his direct
examination by Joey’s counsel, and because the phrases “failing to yield the right of way” and “running a stop
sign” are not synonymous.
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facts dicited from Mr. Gregory’'s testimony aone reveds (1) the lack of
credibility in his testimony that he looked in the direction of Joey before
proceeding into the highway and (2) the lack of plaughility in the School
Didtrict’ s theory that Joey Thompson was at fault in the accident.

Officer Gwin tediified that he believed the speed limit to be 45 miles per hour
a the location where Joey was traveing. [Gwin, T.p24 lines 4 - 17] Even
assuming Joey was traveding at Sxty miles per hour, or fifteen miles per hour
over the speed limit (to which no proof was offered), Mr. Gregory would have
been ale to observe Joey vehicle traveing the nearly haf-mile for thirty (30)
seconds prior to impact® If Joey was traveling as fast as eighty (80) miles per
hour, Mr. Gregory would sill have had more than twenty-two (22) seconds
within which he would have been able to obsarve Joey’s vehicle. °  Without
being factitious, even if Joey Thompson had been traveling a 120 miles per
hour, Mr. Gregory would dill have had fifteen (15) seconds to observe Joey’s
vehide!®

Usng this ample aithmetic, it becomes clear that it is contrary to al logic to
believe Mr. Gregory could actualy have looked down Romie Hill road and not
have seen Joey Thompson's vehide It could not have happened like Mr.
Gregory said.  If he did look in Joey's direction, he had more than sufficient
time to observe him and if he did naot, it is certainly not Joey’s fault.  The proof
a trid dmply does not support the School Didrict's argument, nor the
gpportionment of fault by the trid court.

The only tesimony whatsoever offered by George Gregory which could
arguably be sad to support a finding that Joey was partidly at fault is Mr.
Gregory’s tedimony that he had crossed the southbound lane of Romie Hill
prior to Joey’'s vehide making impact. [Gregory, T.p101 lines 9 - 12]  In other
words, tha Mr. Gregory had dready gotten across one lane of the highway

8A vehicle traveling at 60 miles per hour travels 316,800 feet per hour (60 x 5280 = 316,800), or

5,280 feet per minute (316,800 / 60 = 5,280), or 88 feet per second (5,280 / 60 = 88). One half mileis 2,640

feet. Thus, traveling at 60 mph, a vehicle travels the 2,640 in 30 seconds. (2,640 / 88 = 30).

°A vehicle traveling at 80 miles per hour travels 422,400 feet per hour (80 x 5280 = 422,400), or

7,040 feet per minute (422,400 / 60 = 7,040), or 117.33 feet per second (7,040 / 60 = 117.33). One half mile
is 2,640 feet. Thus, traveling at 80 mph, a vehicle travels the 2,640 in 22.5 seconds (2,640 / 117.33 = 22.5).

A vehicle traveling at 120 miles per hour travels 633,600 feet per hour (120 x 5280 = 633,600), or

10,560 feet per minute (633,600 / 60 = 10,560), or 176 feet per second (10,560 / 60 = 176). One haf mile
is 2,640 feet. Thus, traveling at 120 mph, a vehicle travels the 2,640 in 15 seconds. (2,640 / 176 = 15).
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before the accident.  Mr. Gregory suggests that he was going per haps “sx,
seven milesan hour” a the time of impact. [Gregory, T.p101 line 13].

Teking Mr. Gregory's tesimony to be true and again applying a litle smple
math, the bus he was operating would have been traveing a 10.3 feet per
second just prior to impact!  Since a standard lane of a two-lane highway is
agoproximately thirteen (13) feet wide, Mr. Gregory would have entered Joey’'s
path of travel in just over one second. The School Didrict's arguments that Joey
was a faut in caudng this accident as a result of his falure to observe Mr.
Gregory’s movement and avoid the accident dl within the one second period of
time is without merit. ~ While the School Didrict argues that Joey Thompson
was patidly a fault, it does not explan or offer any theory as to what Joey
should have done to avoid the accident.

It is uncler from the bench ruling whether the tria court found Joey to have
exceeded the lanful rate of speed. The court stated: “which as it applies to this
case would indicate to me that the plaintiff, Joey Thompson, was traveling a an
increased rate.” [Judge Gardner, T.p125 line 28 - pl126 line 2] However, the
court goes on to state: “l do not know whether the speed exceeded 45 . . 7
[Judge Gardner, T.p126 lines 5 - 6] Certainly there was no credible proof
offered to establish that Joey Thompson was speeding.  Nevertheless, assuming
for the moment that the tria court found that Joey was exceeding the posted
speed limit, that <till does not necessarily conclude that he was at fault in the
accident. As explained above, Mr. Gregory ill had more than sufficient time
to obsarve and yidd to Joey’s vehicle, even assuming Joey to have been

Speeding.

Surely the law does not require that Joey Thompson, while traveling down a
clear highway in broad daylight should having anticipated that a school bus
stopped a a stop sign would have pulled out into his lane of travel. Even if Joey
would have observed the bus for the one second of time it took to cross the
south-bound lane, Joey ill had insufficient time to do anything to avoid the
accident. As set forth above, using Mr. Gregory’s own estimates of speed, he
mog likdy was into Joey's path of travel within just over one second. If Joey
is traveling at 45 miles per hour, or even 60 miles per hour, what could he have
done to avoid an accident given less than two seconds of warning? The School
Didrict offers no theories or conclusons. Rather, it smply throws up an

"By simple arithmetic, Mr. Gregory was traveling 10.3 feet per second just prior to impact if he was
traveling 7 miles per hour. There are5,280 feet per mile, and traveling at 7 miles per hour, one travels 36,960
per hour. At this rate of speed, one travels 616 feet per minute, or 10.3 per second.
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agument of comparative negligence, and unfortunately, the trid court agreed
despite atota lack of any evidence to support the argument.*?

17. While we agree with most of Joey’s calculations, we cannot agree with hisdeductive
reasoning based on his caculaions in footnote 14. Joey concludes tha since “a standard lane
of a two-lane highway is gpproximately thirteen (13) feet wide” and snce Gregory’s school
bus could travel 10.3 feet per second traveling a the rate of 7 miles per hour, Joey would have
had just over a second to react before the school bus entered his lane of travel (13 feet divided
by 10.3 feet equas 1.26 seconds). However, in arriving a his conclusion, Joey would have to
assume Gregory did not stop a the stop dgn, and that Gregory indeed ran the stop sign
traveling at the rate of 7 miles per hour. This assumption is belied by the record. That Gregory
came to a complete stop at the stop sgn on North Street before entering Romie Hill Road is
unrebutted in the record. The only other premise on which Joey could conclude that
Gregory’'s school bus traveled from the stop sign to his northbound lane of trave in “just over
one second” would be that the laws of physcs dlow a school bus to go from zero miles per
hour to seven miles per hour, ingantaneoudy. We find this to be an imposshility.
Additiondly, Gregory’s unrebutted testimony was that a the time of the collison, he was
traveling at the rate of “five maybe a litle bit more than that, sx, seven miles an hour.” As
Gregory dso tedified, a school bus cannot “dart through” an intersection from a dead stop as
compared to a car. In referring to school buses in generd, Gregory testified that “[t]hey don’'t

take off that fast.”

2Footnotes 8-11, inclusive, supra, appear as footnotes 1-4, inclusive, in the appellant’s brief.
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118. We agree with Lee County that today’s case is factually similar to a recent case decided
by the Court of Appeals, Redmond v. Breakfield, 840 So.2d 828 (Miss. Ct. App. 2003), but
not cited by that court in its opinion. In Redmond, Bresgkfidd, travding east on Highway 35

in Covington County, approached a stop sgn at the intersection of Highway 35 and Highway
49. He intended to negotiate the stop sign and the crossing of Highway 49, and then continue
on his way. Redmond was traveling north on Highway 49, which was the through highway. The
collison occurred after Breskfidd had entered the intersection. Redmond and Breskfidd
were the only eyewitnesses to the accident. At trial, Breskfield tedtified that he came to a
complete stop at the stop sgn, looked for any approaching traffic on Highway 49, and seeing

none, he entered the intersection. Id. at 830. According to the Court of Appeds, “[t]here was

tetimony tending to show tha Redmond had not applied his brakes before striking

Breskfidd's truck.” 1d. The jury returned a verdict in favor of Breskfidd, and Redmond

appealed.

119. Relying on Miss. Code Ann. Section 63-3-805, the Court of Appedls stated:

Redmond, in support of his contention that the verdict was agang the weght of
the evidence, seems to contend that the uncontradicted proof that he was
traveling on the through highway a the time of the accident necessarily
edablishes Breskfidd's negligence for the accident. We find this to be an
incorrect anaysis of the law and the facts. There is contradictory evidence in the
record as to whether Redmond, while travding on the through highway, had
approached so close to the intersection that he congtituted an immediate hazard
to Breskfied. Breskfidd clamed that he stopped and made the necessary
observations before entering the intersection. The clear implication of
Breskfidd's testimony is that Redmond was traveling a a high rate of speed that
caused hm to enter the intersection and dtrike Breakfield's truck and that
Breskfidd had entered the intersection only after he determined that no
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approaching vehide posed an immediate hazard. Thus, it was Redmond's falure
to approach the intersection with the necessary caution (including, necessarily,
a a dminished rate of speed) to observe vehicles-auch as Breakfield's--aready
in the process of crossing over the through highway.

Certainly, Redmond's verson of events differed from Breskfidd's. However,
Breakfidd's testimony was not subgantidly impeached, nor was it shown that
any of the uncontradicted physica evidence rendered his verson of events
unlikedy or implausble. In such a cdrcumgance, in the face of differing versons
of the facts presented by competing parties to the litigetion, it is the duty of the
jury gtting as finders of fact to assess the credibility of the witnesses and
determine what weight and worth to give any particular lement of the evidence.
Upchurch ex rel. Upchurch v. Rotenberry, 761 So.2d 199 (Y 22) Miss. 2000).

Id. at 831.
720. The facts in this case more strongly undergird the trid judge's finding of negligence on
the part of Joey, than do the facts which supported the jury’s finding in favor of the defendant

driver in Redmond. In Redmond, both drivers involved in the accident tedtified, creating

clearly conflicting evidence on the issue of negligence; whereas, in our case today, only one
driver, Gregory, testified. As in Redmond, the trier-of-fact, the trid judge, had to consider the
tetimony of the witnesses and the exhibits received into evidence, and determine the issues
of negligence and proximate causation, induding whether Joey was contributorily negligent.
Miss. Code Ann. Section 11-7-15 states:

In dl actions hereafter brought for persond injuries, or where such injuries have

resulted in death, or for injury to property, the fact that the person injured, or the

owner of the property, or person having control over the property may have been

guilty of contributory negligence shdl not bar a recovery, but damages sl be

diminished by the jury in proportion to the amount of negligence attributable to

the person injured, or the owner of the property, or the person having control
over the property.

21



See Tharpe v. Bunge Corp., 641 So.2d 20 (Miss. 1994); McDaniel v. Ritter, 556 So.2d 303
(Miss. 1989). In reading the record, including the trid judge's findings of fact, we conclude
the trid judge properly consdered dl the evidence before him in reaching his concluson that
Joey was contributorily negligent. It matters not what this Court may have done if placed in
the trid court's fact-finding role. It matters only that in exercisng our mandated appelate
review, we can confidently determine the trid court's findings of fact “are supported by
subgantia, credible, and reasonable evidence” Perry, 764 So.2d a 376. We find that they
are. Gregory tedtified he came to a complete stop at the stop sign on North Street. This fact
was corroborated by the testimony of Officer Gwin. Gregory testified that he looked both
ways for oncoming traffic on Romie Hill Road before entering the intersection, and saw no
oncoming northbound traffic on Romie Hill Road. Upon deciding to enter the intersection,
Gregory had to start his school bus from a dead stop and he was traveling between five to seven
miles per hour at the time of the collison, which occurred in Joey’s lane of travel. In referring
to the photogrephs of the accident scene, both Gregory and Gwin tedtified that not only
Gregory, but dso Joey, had a clear unobstructed view of the intersection as they approached
the intersection from ther respective directions. The trid judge found that Gregory’s school
bus was hit by Joey’s truck “gpparently in a farly head-on circumstance,” thus indicating a lack
of evasive action on the part of Joey.

721. If a person is adhering to the statutory mandate of Section 63-3-805 when operating a
motor vehide on the roads and highways of this state, that person is engaging in an exercise
of common sense.  Just because a person may be driving on a through highway with the lawful
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right-of-way to proceed through an intersection with another road where there are located stop
ggns, does not mean that person may approach and enter the intersection with impunity and
without exercisng caution.  The trid judge in today’s case had to make such determinations
from the record as to (1) whether any vehicles travding on Romie Hill Road condtituted an
immediate hazard at the time Gregory entered the intersection; (2) whether Gregory proceeded
cautioudy through the intersection; and, (3) whether Joey was under a statutory duty to yidd
the right-of-way to Gregory after Gregory entered the intersection.

922.  All of this having been said, we find the trial court’s finding of contributory negligence
on the pat of Joey is not manifestly wrong and is supported by substantiadl and credible
evidence. Thus in gopropriatdy affording deference to the trid judge's findings of fact on this
issue, we find this assgnment of error to be without merit.

. WHETHER THE TRIAL COURT ERRED IN ASSESSING
THE DAMAGES.

7123. Joey assats the trid court's assessment of his total damages of $200,000is
“unconscionably  insuffident and  inadequate.” In making this assertion, Joey readily
acknowledges that in order to succeed on this issue, he is confronted with “a very high burden
indeed.” We agree. This Court has stated:

In Lewis v. Hiatt, 683 So.2d 937, 941 (Miss.1996), this Court reasoned that "[i]t

is primarily the province of the jury [and in a bench trid the judge] to determine

the amount of damages to be awarded and the award will normaly not be set

asde unless so unreasonable in amount as to strike mankind at first blush as

being beyond dl measure, unreasonable in amount and outrageous.™ 1d. (quoting
Harvey v. Wall, 649 So.2d 184, 187 (Miss.1995)).
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Foster v. Noel, 715 So.2d 174, 183 (Miss. 1998). We are mindful that Joey suffered serious
injuries as a reault of this accident and incurred over $50,000 in medical expenses. Joey’s
mother and two Sders tedtified to Joey's injuries, and the impact these injuries have had on
Joey and his daly life®®* Coach Miller testified to his observations of Joey, both on and off
the footbal fidd, before and after Joey was injured in this accident. The trial court also had
before it the depostions of Dr. Richad Sharp and Dr. Thomas Boll. Joey’s mother and two
ssters, and Coach Miller, were aso subjected to cross-examination by Lee County’s counsdl.
724. The trid judge was charged with the responshbility of hearing and considering the
tetimony of the witnesses and observing ther demeanor. Regardless of the number of judges
who have considered this case on apped, Judge Gardner is the only member of the judiciary
who will ever have the benefit of not only hearing the tesimony, but aso observing the
demeanor of the witnesses as they testified. At least part of what Judge Gardner heard and
observed was Lee County’s cross-examination of Nancy Thompson, Joey’s mother. This is but
aportion of her tesimony on cross examination:

Q. Ms Thompson, when Dr. Sharp and Dr. Canndla discharged Joey from the

hospita on December the 31%, 1998, was he able to bathe himsdf, feed himsdf,

dress himsdf, do dl the things that we cdll activities of daily living?

A. No, he wasnt.

Q. Hewasn't?

A. No, he wasnt.

Q. Have you read Dr. Sharp's deposition? They have asked you about these
depositions. Have you read his deposition?

13At the time of the hearing, one of Joey’s sisters, Thelma Hubbard, was a certified mental health
therapist with the Region | Mental Hedth Center in Charleston, Mississippi. She saw Joey every other
weekend when she traveled to Shannon for family visits.
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A. No, | didn't read Dr. Sharp's deposition.

Q. He dates here on page 16, At discharge, he was independent in dl activities
of daly living and mahility. Now, why do you think Dr. Sharp would say that if
he wasn't?

A. | redly don't know, because he wasn't.

Q. Don't know. Okay. So Dr. Sharp was just wrong about that?

A. Yes gr.

Q. Okay. Thisis his primary physcian that has treated him now for some 27
days, and he says he can do everything that's needed to be done to take care of
himsdlf, but heswrong?

A. Yes gr, because we worked with him dalily.

Q. Okay. Now, what was his speech like when Dr. Sharp and Dr. Cannella
discharged him?

Well, it was blurry. 1t was asif histongue was thick.

Well --

And he couldn't ddliver his speech too good.

Have you read Dr. Sharp's deposition about that?

No, | haven'.

Are you aware of the fact that he says that he didn't -- he doesn't recall that
he had any speech problem at the time of discharge? This is on page 17 and 18
of his deposition.

A. No, he did have a speech problem.

Q. SoDr. Sharp got that wrong, too?

A. Yes, gr, hehave (Sc).

Q. Okay. Now, you went back with him in January to see Dr. Canndla, didn't
you, the two of you went together?

A. Yes

Q. Did you recdl Dr. Canndla telling you and putting down in his records that
his memory and menta status hed improved?

A. No.

Q. Youdon't recdl that?

A. No.

Q. Do you recdl Dr. Cannella saying that neither you nor Joey had any specific
problems or complaints?

A. No.

Q. Was Dr. Canndlawrong about that?

A. Yes

Q. Okay. Now, do you remember -- do you remember going back in February
with Joey to see Dr. Cannella?

A. Yes | do.

Q. Do you recdl him saying then that Joey's gpeech and memory were norma?

O>0>0P

25



A. No, | don'.

Q. Okay. Do you recdl him saying that his menta status was norma?

A. No, | don'.

Q. Do you recdl him saying that Joey continued to make an excelent
recovery?

A. Yes

Q. Hedid say that?

A. Yes

Q. Okay. But what about his speech and memory? Was it norma at that time?
A. No, it wasnt.

Q. SoDr. Cannellaiswrong about that?

A. Yes

Q. What about -- he said his menta status was normd; isthat correct?

A. No, it'snot correct.

Q. So Dr. Cannellawas wrong about that, too?

A. Yes

Q. Didn't the doctor, Dr. Cannella, release him to go back and play football?

A. Yes hedid.

Q. All right. Was Dr. Canndlawrong about that?

A. Inmy opinion.

Q. Now, every time you went to see Dr. Cannella, didn't he tell you a each one

of these viststhat if you fdt like you had any problem to cal him back?

A.
Q.

No, he never said that.
He never sad that ether. So if he has got that in his records that he said that,

he’ swrong about that, too?

A.

Yes.

725. Hndly, in mitigaion of damages, Lee County aso offered the testimony of David E.

Stewart, a sdf-employed cetified life care planner and rehabilitation counselor; therefore,

Judge Gardner had this evidence to consider.

726. That Joey was serioudy injured is not in digoute — the extent of his injuries and his

recovery is disputed. As the fact-finder in the bench trid, Judge Gardner was presented with

a “dassc jury case” based on conflicting testimony regarding the extent of Joey’s injuries and
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the extent of his recovery. One well-established principle cannot be ignored by us. It matters
not what this Court may have done if w, as the origind fact-finder, were able to arrive at the
dollar-vdue of Joey’'s damages. Rather, based on our mandated appellate review, we must
determine based on the totdity of the record before us, whether the trial judge's assessment
of damages was so unreasonably low and outrageous that his judgment must be reversed and
the case remanded for a new trid as to damages. We are condrained, as a matter of well-
established law, to answer this question in the negeive, and to dfirm the tria court's tota
damage award in the amount of $200,000.%

927.  For these reasons, we find this assgnment of error to be without merit.

CONCLUSION

928. For the reasons stated, we find the Court of Appeds erred in reverang the trial court’s
finding of contributory negligence by Joey, and rendering judgment for Joey on the issue of

negligegnces. We further find the Court of Appeds ered in reversng the trid court's

Justice Randolph, in his dissent, finds fault with the trial judge's failure to explain his calculations
in arriving at his total award of damages (Randolph, J., Dissenting Opinion, **9-11). In essence, Judge
Gardner rendered a “general verdict” smilar to jury verdicts which we routinely review without the benefit
of an explanation from the jury as to how it arrived at the total amount of damages. The failure of the tria
judge in this case to give an itemization of the elements of damages does not vitiate his “general verdict.” So
that there can be no misunderstanding, we have not overlooked our recent decision in Capital One Services,
Inc. v. Rawls 904 So.2d 1010 (Miss. 2004). In Rawls we were confronted with a trial judge’s award of
damages without an evidentiary hearing on damages after grant of a default judgment as to liability. Id. at
1013. While we upheld the trial court’s refusal to set aside the default judgment, we remanded the case with
directions to conduct an evidentiary (on-the-record) hearing on the issue of damages. Id. at 1017-19.
However, in today’s case, Judge Gardner conducted an on-the-record hearing as to liability and damages —
he smply did not itemize his award of damages.
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assessment of damages in the total amount of $200,000 and remanding this case to the trid
court for anew trid asto damages.

929.  Accordingly, we reverse the judgment of the Court of Appeds and reinstate and affirm
the judgment of the Lee County Circuit Court.

130. THE JUDGMENT OF THE COURT OF APPEALS IS REVERSED, AND THE
JUDGMENT OF THE LEE COUNTY CIRCUIT COURT IS REINSTATED AND
AFFIRMED.

SMITH, CJ., WALLER, PJ.,, EASLEY AND DICKINSON, JJ., CONCUR.
RANDOLPH, J., DISSENTS WITH SEPARATE WRITTEN OPINION JOINED BY
COBB, P.J., AND GRAVES, J. DIAZ, J., NOT PARTICIPATING.

RANDOLPH, JUSTICE, DISSENTING:

131. The Lee County Circuit Court assigned contributory negligence to Thompson despite
an absence of “subgtantid, credible, and reasonable evidence” City of Jackson v. Perry, 764
So. 2d 373, 376 (Miss. 2000) (dting Puckett v. Stuckey, 633 So. 2d 978, 982 (Miss. 1993)),
to support that concluson. Moreover, the damages awarded to Thompson were unreasonably
low so as to shock the conscience of this Justice, taking into account the magnitude of injuries
sustained by Thompson as the result of an accident for which no proof exists in the record that
he was responsble. Therefore, to the extent the maority’s opinion affirms the judgment of
the circuit court, | must dissent.

132. In accord with the unanimous decision of the Court of Appeds, the tria court’s

assgnment of contributory negligence to Thompson should be reversed, and judgment should

be rendered in favor of Thompson and agang Lee County on the issue of negligence
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Furthermore, the trid court’s inadequate and unreasonable award of damages should be

reversed and remanded to the trid court for anew triad on the issue of damages.

Whether the trial court erred in finding the Plaintiff driver to be
contributorily negligent.

133. The magority opinion properly dates that, “‘[a circuit court judge Sitting without ajury
is accorded the same deference with regard to his findings as a chancdlor, and his findings
are safe on appea where they are supported by substantial, credible, and reasonable
evidence.” 1d. (emphess added). Based upon the evidence presented, the trid judge
determined in his findings and conclusions that Mr. Gregory stopped the bus a the stop sign
on County Road 300; looked to his left and right; did not observe a vehicle coming from the
right (the south); proceeded across Romie Hill Road; and the collison occurred in the
northbound lane of trafficc From those findings, and the trid court's unsubstantiated
inferences on the manner in which the vehicdles came in contact,® the trid judge concluded that

“plantiff, Joey Thompson, was traveling a an increased rate” This concluson was reached

15The trial court made these inferences despite the absence of any testimony from an accident
reconstruction expert on the subject. Asthe Court of Appeals stated:

we find in the record no justification for the conclusion that the drawing from the police
report [a diagram of the accident] was ‘probably conservative' and should, therefore, have
been taken to indicate something more than the drawing actualy indicated. ... This drawing
isnot a‘redlistic’ depiction of the accident, and given the nature of this drawing as such, it
should not have been taken to convey a picture of the accident sufficient to support the kind
of negative inference drawn by the trial court ... .

Thompson v. Lee County School District, — So. 2d. —, 2005 WL 895026 at * 4 (Miss. Ct. App. 2005).
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despite the trid judges own acknowledgment that no facts supported the finding that
Thompson was speeding.’®  From those dubitable conclusions, the trid court determined
Thompson was equally contributorily negligent for the accident.*’

134. The magority opinion references Miss. Code Ann. Section 63-3-805 in defending the
finad judgment of thetrid court. Miss. Code Ann. Section 63-3-805 dtates:

The driver of a vehicle shal stop as required by this chapter at the entrance to
a through highway and ddl yield the right-of-way to other vehides which
have entered the intersection from sad highway or which are approaching so
closely on sad through highway as to constitute an immediate hazard.
However, sad driver having so yielded may proceed and the drivers of al other
vehides approaching the intersection on sad through highway shdl yidd the
right-of-way to the vehicle so proceeding into or across the through highway.

The driver of a vehide shdl likewise stop in obedience to a stop sign as required
by this chapter at an intersection where a stop sign is erected a one or more
entrances thereto dthough not a part of a through highway and shall proceed
cautioudly, yielding to vehices not so obliged to stop which are within the
intersection or approaching so closdy as to constitute an immediate hazard,
but may then proceed.

(Emphesis added). Assuming Gregory did come to a complete stop at the stop sign on County
Road 300, he ill had the duty not to enter the intersection without a proper lookout. To

“proceed cautioudy” naurdly involves mantaning a proper lookout, as wdl as yidding to

%The trial judge stated: “I do not know whether the speed exceeded 45 [miles per hour], but it was
a substantial impact and, no doubt, caused pretty substantial injury to the vehicles, as well as to both of the
drivers.” Furthermore, Gregory himself made no statements regarding Thompson’'s speed at the time of the
accident, but rather testified that he did not see Thompson's vehicle until after the accident. As the Court
of Appeals concluded: “there was no credible evidence in the record to suggest that Thompson was speeding;
therefore, this inference is unreasonable, as it finds no evidentiary support in the record.” Thompson, 2005
WL 895026 at * 3. For instance, no evidence was presented indicating that an accident at 45 miles per hour
or less could not have resulted in this “ substantial impact.”

Y"Defendants did not plead comparative/contributory negligence as an affirmative defense in
responding to Thompson's Complaint.
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those vehicles which are “agpproaching so closdly as to conditute an immediate hazard.” Miss.
Code Ann. Section 63-3-805. That the accident occurred more than suggests Thompson's
truck posed an “immediate hazard.” Id. Moreover, Gregory admitted he had no idea why he
never saw Thompson's truck approaching. The clear and obvious inference is that he failed to
“proceed cautioudy,” by faling to mantan a proper lookout. See Shideler v. Taylor, 292 So.
2d 155 (Miss. 1974) (automobile driver has a duty to see that which is in plain view, open and
apparent; to take notice of obvious danger; and to be on det so as to avoid cdlision with
objects, vehides, and others using highway); Campbell v. Schmidt, 195 So. 2d 87 (Miss.
1967) (a motorigt is charged with seeing what he should have seen); Tippit v. Hunter, 205 So.
2d 267 (Miss. 1967) (automobile driver is chargeable with knowledge of dl conditions which
would be obtainable by the exercise of his faculties, and it is his duty to see that which is in
plan view or open and apparent and to take notice of obvious dangers). As a result, he pulled
out in front of Thompson's truck, a vehide which he should have, but faled to, see. Gregory
never cdamed he bdieved Thompson's car was far enough away so as not to condtitute an
“immediate hazard.” All he dated was “l did not see him.” The following are uncontested
facts. Gregory had an unobstructed view of oncoming traffic from the northbound lane of
Romie Hill Road for approximatdly one-hdf mile he was familiar with the intersection;®® it

was a clear day; and Thompson's truck was red. Utilizing cdculations commonly accepted in

¥Gregory had been driving school buses in this areafor 27 years at the time of the accident. Clearly
he understood that the bus accelerated slowly, and that fact should have weighed into any “proceed
cautiously” calculation he was making.
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trid courts, and presented in Appdlant’s brief, even had Thompson been traveing a 120 miles
per hour, Gregory would have had fifteen (15) seconds in which to clearly observe the
oncoming vehide. This diginguishes the case sub judice from Redmond v. Breakfield, 840
So. 2d 828, 832 (Miss. Ct. App. 2003), where the Court of Appeals found:
Bregkfidd's testimony that Redmond's vehide was not in sght just moments
before the collison would dealy support an inference by the jury that
Redmond was only able to cover such a large distance in so short a time by
travding a a hazardoudy high rate of speed. Additionaly, Breskfidd made
reference to the degree of damage inflicted on his truck as evidence tending to
show that Redmond’s vehide mugt have been travding a a rdaively high rae
of speed at impact. We find this evidence of Redmond's possble excessve
speed to be enough to support an inference that this was the cause of the
collison.
There is no evidence indicating Thompson was travding over the speed limit of 45 miles per
hour. As such, there was an absolute absence of “substantial, credible, and reasonable
evidence” Perry, 764 So. 2d a 376, Thompson was negligent. Therefore, Gregory’s lack of
caution in entering the intersection without observing the plaintiff, who was traveling on the
primary road, renders the clear result that the right-of-way never tranferred to him.  The
requirement of Miss. Code Ann. Section 63-3-805 for the right-of-way to attach to Gregory
was that he proceed with caution and yidd to vehides approaching so closely as to condtitute
an immediate hazard. That threshold requirement was never met by Gregory based on his
sworn testimony.
135. Therefore, the Court of Appeds was eminently correct in finding that any contributory
negligence apportioned to Thompson by the trid judge was “bdi€g]d] [by] the extremely tenuous

evidentiary base upon which the court attempted to ground this ruling ... .” Thompson, 2005
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WL 895026 a * 3. In the asence of any “subgtantia, credible, and reasonable evidence”
Perry, 764 So. 2d a 376, that Thompson was negligent, it was utterly improper for the trial
judge to impute equd, or any, contributory ligbility upon Thompson for the accident® To
grant that level of deferenceto the trid judge, as the mgority does, is plainly flawed.

136. The mgority opines, “[jJust because a person may be driving on a through highway with
the lawful right-of-way to proceed through an intersection with another road where there are
located stop signs, does not mean that person may approach and enter the intersection with
impunity and without exercising caution.” Magority Opinion a 23 (emphasis added). This
datement is unquestionably true. See generally, Redmond, 840 So. 2d at 831. However, the
datement implies Thompson “enter[ed] the intersection with impunity and without exercisng
caution,” despite the absence of one iota of supporting evidence in the record. One may only
conjure or speculate such a finding, due to Gregory’s negligent falure to “proceed cautioudy”
in the face of an “immediade hazard”  The trid court's decison to hold Thompson
contributorily negligent for Gregory’s mistake, in the absence of any “subgtantia, credible, and
reasonable evidence,” Perry, 764 So. 2d at 376, was clear error.

. Whether the trial court erred in assessing the total damages suffered by
the Plaintiff driver.

137. The mgority opinion sets forth the applicable standard of review for assessing damage

awards, dating:

®Just as the Court of Appeds stated: “to find that Thompson was partially at fault in this accident
would require one to accept as proven, as the trial judge did, certain facts that are not supported by credible

evidence in the record. That we cannot do.” Thompson, 2005 WL 895026 at *6.
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In Lewis v. Hiatt, 683 So. 2d 937, 941 (Miss. 1996), this Court reasoned that
“[i]t is primarily the province of the jury [and in a bench trid the judge] to
determine the amount of damages to be awarded and the award will normally not
‘be set asde unless so unreasonable in amount as to strike mankind at first blush
as beng beyond dl measure, unreasonable in amount and outrageous.’” 1d.
(quoting Harvey v. Wall, 649 So. 2d 184, 187 (Miss. 1995)). Foster v. Nodl,
715 So. 2d 174, 183 (Miss. 1998).

Majority Opinion a 24. This is a “very high sandard of review.” Brandon HMA, Inc. v.
Bradshaw, 809 So. 2d 611, 621 (Miss. 2001). In interpreting that standard, the mgjority asks:
“can we say with confidence that, based on the totality of the record before us, the trid judge’'s
asessment of damages was so unreasonably low and outrageous that his judgment must be
reversed and the case remanded for anew trid asto damages.” Mg ority Opinion at 30.

38. As a result of the accident, Thompson incurred gpproximately $50,000 in medical bills
from being hospitdized for twenty-seven (27) days® Moreover, he sustained permanent
cognitive defects from the head injury, induding “loss of language <kill, mild dysnomig,
reduced motor functioning and coordination, abnormaly reduced attentiond skills, mentd
downess and inefficiency in learning, and visud perceptud difficulties”  Thompson, 2005
WL 895026 a * 1. In addition to the medica treatment he required at the time of the accident,

he has snce undergone extensve physicd and psychologica therapy. As a result of his

2The doctors initial assessment was that Thompson had a fifty percent chance of coming out of the
coma he eventualy stayed in for three days. Additionally, Thompson spent his first fourteen (14) days
hospitalized in the intensive care unit.
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dissbling condition,?? Thompson's once-promising football career? was effectivdly ended. The
report of Dr. Bdl indicated that cognitivdy Thompson had permanently logt Sgnificant
language, motor function, atention, and menta skills®  Sherry Gill, Thompson's older sster
and employer, tedified Thompson's memory problems folowing the injury rendered him
unable to be left done during work hours, such that he made a poor employee. Gill further
tedtified that Thompson had become soddly withdrawn, frustrated with his troubles in
communicating, and prone to aying spdls as a result of his frudrations, a marked difference
from the outgoing, athletic younger brother she remembered prior to the accident.?

139. The Court of Appeds found the trid judge faled to eaborate “on how [he] arived a
this amount of damages or whether this amount included or excluded pain and suffering, future
medica expenses, loss of earning cepacity, and/or other possble items of damages” |Id. at *

8. For that reason, the Court of Appeals unanimoudy “reverse{d] the award of damages as

Z0n cross-examination, Dave Stewart, a certified life care planner and rehabilitation counselor,
testified that persons who seek vocationa rehabilitation usualy have a disability or have sustained a disabling
condition.

2Prior to attending Itawamba Community College (“ICC”") on a football scholarship, Thompson had
been contacted by Ole Miss, Mississippi State, Arkansas, and Rice University about playing football. At ICC,
Thompson started every game as a freshman and his coach, Jay Miller, testified that he had a ninety-nine
percent chance to play at the four-year college level. The accident occurred in December following his
freshman season. In his sophomore season, Thompson was relegated to playing special teams only. Miller
testified that Thompson's reaction times had slowed considerably; that he was slower in answering questions,
and that he had a harder time answering questions. In total, Miller stated there was a marked difference in
Thompson's speech and motor skills following the accident.

ZNancy Thompson, Thompson's mother, testified that, post-accident, her son’s memory, money
management skills, and grades had diminished significantly.

#Thelma Hubbard, Thompson’'s older sister, testified he had become deeply depressed and told her
“he wished he had died” in the accident.
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inadequate and unreasonably low, and ... remand[ed] this issue to the trial court for a new tria
to determine the proper measure of damages, bearing in mind dl of the items of damages
mentioned in [the] opinion.” Id. at * 9.

7140. In dfirming the trid court’'s total damage award of $200,000,% the magjority opinesthat
the very high burden of an unreasonably low and outrageous damage award was not met here.
This finding is based, in part, on the premise that Thompson was contributorily negligent. As
that premise is rendered eroneous by the lack of “substantial, credible, and reasonable
evidence,” Perry, 764 So. 2d at 376, that Thompson was at fault, the damage issue should be
reconsidered. Thompson incurred a permanently disabling condition as a result of an accident
for which he was not responsible.  Moreover, to award damages of $200,000 without any
apparent condderation, or a least explanation, of whether the award includes pain and
suffeing, future medica expenses, loss of eaning capacity, or other items of damages®
necessitates a new trid on the issue of damages. “The determination of damages must be a
process which is particular to the facts of the case; there is no fixed rule” City of Newton v.
Lofton, 840 So. 2d 833, 837 (Miss. Ct. App. 2003). In making that determination, “[t]he tria
court takes into account: amount of physcd injury, mentd and physcd pan, present and
future pain and disability, temporay and permanent disability, medica expenses, loss of wages

and wage earning capacity, seX, age, and hedth of the injured.” Id. (citing Woods v. Nichols,

%QOnly $100,000 went to Thompson because he was deemed 50% contributorily negligent.

%0ther damages might include loss of enjoyment of life. See Kansas City Southern Ry. Co., Inc.
v. J.C. Johnson, 798 So. 2d 374, 380-81 (Miss. 2001).
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416 So. 2d 659, 671 (Miss. 1982)). In Scott Prather Trucking, Inc. v. Clay, 821 So. 2d 819,
822 (Miss. 2002), this Court afirmed a trid court’s additur because the jury’s award of
damages was “contrary to the overwheming weight of the credible evidence” The jury’s award
was found to have ignored future medicd expenses, permanent impairment and disfigurement,
pan and suffeing, and loss of enjoyment of life incurred by the injured plantff. 1d.; see also
Rodgers v. Pascagoula Public School Dist., 611 So. 2d 942, 945-46 (Miss. 1992) (additur
granted for falure of jury to consider plaintiff's pan and suffering); Pham v. Welter, 542 So.
2d 884, 889 (Miss. 1989) (additur granted for falure of jury to consder plantiff's future pain
and suffering and permanent partid disability).

41. Thompson, 19 years od at the time of the accident, had his life irreparably dtered by
the consequences of this accident. His once-promisng footbal abilities were dashed; his
cognitive functions are permanently impared; his employability has become dggnificantly
diminished; and he has been cast into a frustrated sense of despair, a shadow of his former
vibrant sdf.  To improperly find him contributorily negligent and then award him inadequate
damages, with no explanation of the factors contained within that calculation, merits reversng
and remanding to the trid court for anew trid on the issue of damages.

CONCLUSION
42. | agree with the unanimous decison of the Court of Appeds, reversng the trid court’'s

assgnment of contributory negligence to Thompson and reversing and remanding to the trid
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court for a new trial on the issue of damages Therefore, | respectfully submit my dissent to
the mgority opinion.

COBB, P.J., AND GRAVES, J., JOIN THIS OPINION.
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